
2

 





MEDICARE AUCTION CONFERENCE
INN AND CONFERENCE CENTER
UNIVERSITY OF MARYLAND
FRIDAY, APRIL 1, 2011

SEGMENT 5
FILE O562 (PARTIAL)
SECOND PANEL:
PRODUCT DESIGN AND ENSURING PERFORMANCE








Transcribed for: 	Bart Woodward
Transcribed by: 	Aleva (Lee) Schneider-Pollard, TranscriptionBiz
Date: 		April 8, 2011
File Name: 		0562 (Partial)
			P R O C E E D I N G S
	[FILE 05620] SEGMENT 5
			MR. MILAM: Okay. Thank you. As everyone is coming in, hi, there. I'm Tom Milam from Nashville, and for seven years had the great pleasure of operating and building a little company I'd run into on a small turnaround assignment back on '02 into one of the top three or four companies in the diabetes supply and pharmacy space following the death of a very, very close friend whose kidneys failed as a result of his diabetes, and I actually saw him die of a massive cardiac arrest on dialysis. 
So I know what the disease can do, care a lot about it and still care a great deal about it.
(04:52)	I'm also a member of the Program Advisory and Oversight Committee on Competitive Bidding along with -- and Walt Gorski is here; also the co-chair here, along with Jon Blum, who you saw earlier. The Industry co-chair here is Tom Jeffers of Hill-Rom. He's also here. We'll be back over at CMS Tuesday.
		So our group here is going to be talking about product design and ensuring performance, if you will, the categories of the products, are they right, are they structured right, and also, how can we ensure performance. 
 		And we've already given a round of applause, and I'm sure we will at the end, to Peter. It's not just Peter, but also Larry Ausubel, the great team of the dozens of people who have maybe slept a couple of hours a night this week making this possible. Just thank you again.
(05:43)	Just a couple of quick remarks from me, and then we'll move to my right, your left, with Cara Bachenheimer, et cetera. Each person will introduce themselves and give you just two or three minutes of comments so we can have some questions.
		One thing I want to say about today, this is not the end all, be all. This is not it in terms of walking out of here, "Okay, it's done." It's meant to show, I think, how the auction can be conducted, and then with the right structure, the right prerequisites for qualification, et cetera, that something could happen.
(06:16)	That's a positive for the industry, positive for the Government, positive for beneficiaries. As I went on record at a PAOC meeting and said, I'm not opposed to competitive bidding at all. I'm all for competition. I am opposed to what is being conducted or forced on the marketplace, another form of administrative pricing as it is.
(06:37)	And what I've been most frequently reminded of is the definition of insanity that's attributed to Albert Einstein which is, you know, doing the same thing over and over again and expecting a different outcome.
		And certainly I would say that about the current bidding program, but also I would say for myself and the rest of you in the industry in here, we've got to hold the mirror and say, "If we're going to go flail ourselves or throw ourselves against the wall, you know, looking for the same thing again and again and again, and we haven't had that outcome before, it's not likely to be that outcome in the future."
(07:16)	The group that you have here, I think they're going to have some good things to say about the product categories, HCPC codes within those categories, how products are classified to categories. I'm going to leave that to them.
		I will say a quick thing about ensuring performance. I had actually submitted as a recommendation in the spring of 2010 to CMS that there needed to be performance bonds, and it was waved off. And I've studied more about that. 
(07:45)	A performance bond is a form of a surety bond. There are issues with surety bonds. The surety bonds that Congress, with its good intentions, required and that CMS wants are probably not worth the paper they're written on in terms of -- I mean, I wonder if anybody has collected on one yet. A lot of issues there.
		But the performance bond that they're talking to experts in the bonding industry, if you will, can be -- it follows the contract. It's whatever the obligations of the contract are, and the more detailed, the more precise those obligations are, the more enforceable that bond is.
(08:19)	The bond is probably a couple of percentage points of whatever the face amount is. That's probably the requirement, and it's all based on financial wherewithal. I know Mr. Marx earlier was talking about, you know, "We have two generation this, whatever. I'll bid whatever I have to bid." But then you've got to go back and say, "Okay, I've got the bid. Now I've got to submit the performance bond. Can I secure that performance bond?"
		And they're going to look at the financial wherewithal to perform the obligation. If you can't perform the obligation in the bonding company's eyes, you're not going to be able to get that performance bond. So there can be, I think, some attributes that can be added which will make these -- will which help ensure that bidders are going to bid true costs, if you will, or bid rationally in a sustainable way.
(09:08)	And a lot has to be fleshed-out on that, and I think that's what we're seeing today. There's a lot of details to be fleshed-out, but I've been impressed with what I've seen for the day.
		But without further ado, let's go down the line.
(09:20)		MS. BACHENHEIMER: All right. Thanks, Tom. I'm Cara Bachenheimer, and I'm with Invacare, the Senior Vice President for Government Relations. We're probably the largest manufacturer of home medical equipment, world-wide company, based on Ohio.
		My job in D.C. is on the lobbying front, so a couple of my comments will be on topic, and we were allowed to go off topic, but I will only be a couple minutes with all of those.
(09:42)	A couple things. First of all, this is a great program. I just wish every member of Congress was sitting here and their health staff because what I think this points out is, first of all, the complexity of a bidding program regardless of the direction you go, and that is so critical.
		And what I'm sitting here all day thinking is how can we translate this into a message to Congress that they really need to step in and stop this program. And I think we need to put our collective brains together to figure that out because whether it's the incredibly flawed way that CMS is doing it or whether there are better ways, is there a way that we can do it, whatever it is? We have to stop the program this year in Congress before it gets rolled out to an additional 91. So I put that challenge out to everybody because I think -- my guess is a lot of us in this room feel that way.
(10:32)	A couple comments just on topic related to that and sort of related to the thoughts of the process moving forward today. This exercise -- I'm not a provider; our company is not a provider, so it was kind of fun to sort of try and step into those shoes.
		Observations on the whole cost issue -- obviously we've got thousands of customers across the country. The real question, regardless of the program you have, is how well do people really know their costs, how well can they know their costs, because that is such a critical information component to ensure rational bidding.
(11:07)	And I'm not an economist or anything like that, but it seems to me that is so fundamental to any bidding program. If you don't have good numbers, if you don't know what your costs are, you're never going to have a rational bidding program. So there's a gap, I think, in my estimation in this industry given the types of players we have, the diversity of players in the marketplaces across the country.
		The other issue that sort of raises as going through it is the assumption -- and I know Dr. Cramton emphasized "Be rational. Don't bid below your costs" -- and I understand that's how it needs to work, but is that how it would work in the real world because our conversations with customers, bidders across the country is irrational behavior that results in the suicide bidding prevailed because of that desperation to stay alive.
(11:55)	And I don't know how you establish a program that prevents irrational behavior, but you have to know your costs and you need to ensure rational behavior. How you build that into the structure I don't know, but those seem to be the two pillars upon a foundation for a program that is actually going to result in prices that are sustainable.
		On the sustainability front -- and this relates to the process that CMS used -- we've been highly critical of the -- well, we don't even know what financial standards CMS used, but we do know looking at the results of the 359 contract winners, we did an analysis as a manufacturer, since we know virtually everybody across the country, and we found that one in five of the winners were financially unsustainable.
(12:39)	They were either -- they couldn't have bought one product from us if they wanted to. We were actively in credit collections with them where they were on credit hold. One in five when -- I think it was Paul in the previous panel -- he's absolutely right. There are companies out there who, one, who cannot buy a product. How do you service them?
		There were an additional 14 percent that were new companies. In our estimation -- brand new entrants to the field. And that's neither good nor bad, but it's indication that I think their financial sustainability has got to be questioned a lot more rigorously at the front end. So that comes from our analysis. We broadcast that on Capitol Hill and across the airwaves a couple months ago, but I think that speaks to such a critical component before you even get to that bidding process.
(13:22)	And I will stop there and keep my promise -- hopefully just a couple minutes.
			MR. ISKRA: Great. Thank you. My name is Mike Iskra. I'm the Chief Operating Officer of Simplex Healthcare based in Nashville. We're the third largest provider of diabetes test strips to the Medicare beneficiaries through mail order.
(13:42)	Prior to working at Simplex, I was head of the Diabetes Business Unit at CCS Medical, which was the number two mail order provider. So from the diabetes point of view, I've seen the inner workings of a few companies.
		With that, I'd like to provide some comments on the areas for this panel. I don't have to go too far off topic on anything because I think there's enough here within the topic.
(14:06)	But I'll first agree pretty much with everything that Cara said. One of my points to take away today was a real big concern about the importance of understanding your true cost basis to have rational bidding. And I think that was said well enough.
		As far as product design, I think the groupings in the diabetes product may be one thing that actually was done right. It makes a lot of sense. I don't see any need to make any changes there.
(14:34)	However, when I look at another area that our company is in, CPAP supplies, I think that we've got a challenge there in that it's all wrapping around the CPAP device; yet, many companies provide the device, but not the supplies. Some provide the supplies and not the device. And some provide both. But it would make bidding very difficult if that remains the way that it is.
(14:56)	With regard to product design, going forward and in through today's exercise, great exercise. But from the diabetes test strip point of view, there's a major, major flaw that has to be fixed before you can go the next step with any bidding program. And that's the fact that we have a bifurcated market.
		We have a retail market that has not been impacted by competitive bidding with one price. That price, on average, across the United States, is over $37.00. In the CBAs, the average price -- winning price was $14.62. For some reason, it seemed to be a good decision to pay some people two-and-a-half times the price for the same product that we are trying so hard to bring the cost down on. So that has got to be fixed.
(15:39)	And with that, you know, if it's not, we're going to see a few impacts. One, it's going to undermine this program completely because as a bidder, you know that there's always an exit for that beneficiary. So what am I really bidding on? What is my gain to make any sort of financial commitment to this process?
		Secondly, it's going to lead to less than expected savings, and we're seeing that today. What we're seeing are three things happening in the market that are starting to prove this. One is -- and it was brought up by some of the other panelists in some of the other comments throughout the day -- winning mail order companies, their capacity and capability is being questioned.
(16:16)	In fact, we've called 20 of the winners. There was 20 winners for diabetes testing supplies. We have three that didn't answer the phone. That's a problem; that's a concern.
		Zach talked about the gap with the number of new providers in this space and how many beneficiaries are being displaced. When there was a challenge and hassle, in our particular category you can still walk into CVS and Walgreens and pay two-and-a-half times the price.
(16:41)	The other challenge that we see is the OIG recently released a study on the market shares in the diabetes testing area. The top seven products made up over 51 percent of the products. Every single one of those products, if I were to buy it through a wholesaler, every single one of those products except for one is above the price of the winning rate. My cost would be above the winning rate. So I find it very difficult that anybody that's out there is providing those products.
		So we looked -- when we called the 20 different providers that won, we looked at the number one products. It's the LifeScan One-Touch Ultra. It has about 14.7 percent of the market in mail. Not one -- I'm sorry. Let me rephrase that. Of that 14, 14 providers said they do not offer this product. The number one market share product that beneficiaries are on is not being offered.
(17:35)	We had three that did offer the product. One said they're losing their contract and they won't be offering it much longer, and two others said, "Yes, you can have it, but there's a copay for that product." Whereas, if you went with their generic or preferred product, the copay would be waived. I'm not so sure that that is something that we expected to see performance-wise from the winning bidders. I'm not so sure it's actually within compliance standards for the Medicare program.
(18:00)	So we're seeing the challenges with capacity and capability. We're seeing the branded products not being offered, and that's causing patients to go to retail where it's a safe haven.
		We're also seeing the emergence of a lot of direct marketing and advertising by the retailers to the Medicare beneficiaries specifically to let them know that they can find those products, the same products they've been using, in retail.
(18:23)	The result is, just frankly, we're just not going to see the savings that we've been expecting to with this program if it stays with this structure regardless of the nice competitive bidding tool that was shown today.
		Another area that we were asked to comment on was partitioning of the country, and there were a couple scenarios provided. I think they're both headed in the right direction; however, the second scenario with 10 areas seems like a better idea to me. 
(18:49)	The biggest challenge I have is that the pricing that was awarded in the first session be held as or used as a gauge to set pricing in the other areas. That doesn't make sense to me because if I lost an area because I couldn't bid that price, it doesn't make sense that I could provide that price in 80 percent of the market after that. 		And I'm not so sure -- although I'd love to see rational bidding, I'm not so sure I can trust the outcome based on what we've seen in the last two rounds, Round 1 and then Round One Rebid. And so I'd be hesitant to agree that.
(19:22)	I think this should be rolled out in a controlled manner and over time. And what we all know will happen is if people win and they prove that it can be served at that price, they're smarter than I am right now. But I will figure out how to mimic what they're doing and be competitive in the next round.
		If they were not smarter than I am right now, they made a mistake, it will show itself, and we can all correct for that in the next round. 
(19:44)	So we have to be careful about going from nine to 90, and so I'd suggest that we back that down and take it maybe one at a time.
		The last thing is around ensuring performance. Before we start talking about adding other things and standards -- and I completely support and the bonds make sense relative to what you plan on bidding. The fact of the matter is there are standards in place today that are not being enforced, okay.
(20:10)	As a large company that produces a high volume of claims, we are audited on a regular basis. And you know what? I don't have a problem with that. That's what should happen. But we have many providers that have won and been awarded contracts that have not been audited to the same level. And so as we go forward, I think it's important that we have some pre-bidding performance insurances, such as a performance bond.
		I think prior to award there should be site visits and reviews of the business practices. The current situation with being accredited is not tight enough. The variability between accrediting agencies is too broad and lets too many people in. CMS will have to come in and inspect people prior to contracting, and I think that they should mandate that every winning contractor will have a focused audit on-site within three months.
(21:02)	I know from many people that are not investing in compliance and finding the right way to do things, they would start to factor that cost in before they started the bid if they knew that people were going to show up and take a look.
		So those are my comments. I appreciate the opportunity. Thank you very much.
(21:19)		MR. LLOYD: My name is Scott Lloyd. I'm with Extrakare. We're a respiratory-focused DME supplier in Atlanta. We did not participate in Round 1.
		I believe that the product categories as defined in Round 1 of competitive bidding will lead to beneficiary access issues, quality of service issues, and non-compliance by contacted suppliers.
(21:40)	Many DME suppliers develop specialties within categories as you referenced, Mike, just as a general surgeon may choose to specialize in bariatric surgery. The definition of the product category appears logical -- oxygen, beds walkers, et cetera. But really it's a little more complicated.
		Many CPAP suppliers, for example, choose to supply CPAP devices exclusively for the treatment of sleep apnea and don't choose to supply them for the treatment of severe COPD, restrictive thoracic disorders and other health conditions. 
(22:15)	In the absence of competitive bidding, these suppliers would not be required to supply certain items in the CPAP category; for example, what is known as a HCPC EO471, a BiPAP S/T device. I think most clinicians would agree that a beneficiary suffering from a restrictive thoracic disorder is much better off receiving their device and ongoing support and care from a supplier that specializes in treating patients with that health condition.
		A CPAP supplier that specializes in CPAP therapy for the treatment of OSA should no more be required to supply a BiPAP for a patient with a restrictive thoracic disorder than a general surgeon who specializes in bariatric surgery should be required to remove a gall bladder.
(22:57)	Product categories bid in Round 1 include many clinically complex diagnoses. Most DME suppliers are not experts in all of these complex situations. Contracted suppliers that do not have expertise to handle clinically complex beneficiaries must choose between doing the beneficiary a disservice in dispensing the prescribed DME or violating their contract and refusing to dispense the DME. It's a classic double bind.
		Bidding rules should be changed to allow suppliers to bid on categories without having to supply each item in the category or the items included in the category should be pared down to include, for example, the top 10 most frequently prescribed HCPCS.
(23:44)	The current rules require DME suppliers to dispense branded prescriptions. Auction rules should include significant changes to the rules that require contracted suppliers to fill branded -- to change the current rules that require contracted suppliers to fill branded prescriptions and to accept assignment on all claims. The combination of those two rules reduce beneficiary access to prescribed DME under the current competitive bidding program.
		It's simply not practical for every contracted supplier to be able to maintain vendor relationships for every produced coded by the PDAC. Examples from a recent search on the PDAC website: Group Two power wheelchairs, HCPC KO823, the PDAC currently lists 22 manufacturers -- not products, but manufacturers that are coded that manufacture KO823s.
(24:39)	Oxygen concentrators, the PDAC currently lists 17 manufacturers, and for rolling walkers, they currently list -- any guesses? 55 manufacturers. 
		The point should be clear it's not reasonable to require contracted suppliers to be required to fill branded prescriptions. There's going to be circumstances where beneficiaries simply cannot get the product or cannot get a certain product, and when they call 1-800-Medicare, they're only going to be more frustrated because the customer service person on the phone is going to tell them that any contracted supplier is required to supply them with the branded product.
(25:15)	A sustainable program must be one where suppliers have a reasonable idea of what costs they may incur, and the only way a supplier can know what costs they're going to incur is if they know what products they're agreeing to supply.
		The HCPC Coding System today is not sufficiently detailed to allow suppliers to effectively bid by HCPC. The two largest manufacturers of CPAP devices, each making a number of CPAP devices which are approved by PDAC and meet the data collection requirements established by Medicare, but the most expensive models cost two-and-a-half times the least expensive models, and they all have the same HCPC.
(25:55)	Products have predictable costs; HCPCS do not. Suppliers can bid on products; they cannot bid on HCPCS. Bidding on a HCPC is a lot like bidding on paving a mile of road if you don't know how many lanes are in the road.
		Hopefully we can all admit there are products included in Round 1 categories that will simply not be available by any contracted supplier. If a beneficiary happens to live in CBA, they may -- happen to live in CBA, they may acquire any coded item from any supplier they choose -- I'm sorry. If they don't live in a CBA, they can acquire any coded item from any supplier they choose using an unassigned claim and still access the benefits of their health insurance.
(26:42)	Beneficiaries that happen to reside in a CBA who need a "hard to find item" are precluded from accessing their insurance benefit. Contracted suppliers must accept assignment, so they simply will not supply the product, and non-contract suppliers must execute an ABN which precludes them from accessing their benefits.
		A more sustainable system would require suppliers to include the manufacturer and model number for each product they plan to supply for each HCPC. Rules could require each prospective bidder to include at least one primary product and perhaps one or two additional products.
(27:18)	Contracted suppliers would then be required to supply only the specific items they agreed to furnish when they submitted their bid application. It would effectively work just like the pharmaceutical formularies that exist currently under the Part D Program.
		Contracted suppliers should also be able to process unassigned claims for items different than those included in their bid. So if a beneficiary presents a branded prescription for a very expensive or hard to access product, they can access their benefits, and the supplier can get the beneficiary the prescribed product without violating their contract.
(27:53)		MR. PFISTER: All right. Thank you, Scott. My name is Mike Pfister, and I'm the Vice President of Government Relations for The SCOOTER Store, and I want to make it clear that I've already got an exclusive arrangement with Seth and John on bidding for Round 2. 
		[LAUGHTER]
			MR. PFISTER: So as I mentioned, I'm with The SCOOTER Store. Professor Cramton, thanks for your efforts today and for having a wide view of people up here with different perspectives.
(28:16)	Let me provide some context around our company's experience in the competitive bidding Round 1, and maybe that'll help share some of our insights. And then I want to also talk about the product design and kind of the regional roll-out and then a few other considerations that I think we may not have touched yet on in any of the panels, and maybe we can reserve those for questions this afternoon.
		On the product issues, ironically that was the area where we had -- frankly had the least concern. As we were developing our bids not only in power mobility, but also in complex space, where we were a winner in all nine cities, and hospital beds, where we were winners in -- winners at loose. I guess that's the inappropriate word. We accepted contracts in all nine cities for the hospital beds and then four for oxygen. The product codes -- it seems obvious that CMS has hundreds of millions of claims to draw upon to kind of appreciate how those codes are prescribed, how those products are prescribed and supplied and referred by people across the country. So we kind of anticipated that that would have been the area that they did the best job, and from our perspective, that seems to be the case.
(29:25)	There were a couple of errors or glaring errors in the single price for all the modalities of oxygen which I think everybody here appreciates. And then there was -- you had to cover a couple of products that aren't even reimbursed by CMS, and so that was -- there were some illogical exceptions, but in general, we felt a lot better and thought that if we were going to change the program, we needed to focus on a lot of different places instead of the actual product design.
(29:49)	As far as the regional staging concept that you introduced today with your preferred 10 percent or your 33 percent, our preference was to have the famous fewer, slower method. And I don't know what university to attribute that to, but, frankly, our hope was that CMS would implement a program that they would pick a dozen or so cities, and then that we'd run the process and we'd learn something from it, and we would then improve the program a year or two later when the next round comes in.
		I'm not sure that CMS doesn't feel they're, to some extent, hamstrung by some of the legislation that's in place that says they have to make certain progress by a certain period of time. But, frankly, I think we'd all be better off if this was done at a slower pace and at a much smaller volume of areas each year.
(30:38)	A couple of comments about the definitions of the CBAs. Again, our research felt that that -- and maybe we're skewed because we're a national provider that delivers across the entire lower 48. But we really didn't have any issues with those definitions. Somewhat ambivalent about it, and again, CMS has got so many million claims that they -- I'm assuming that they developed some objectives that they wanted to accomplished, and then they poured the data and they built boundaries around that. Maybe that's giving a little more credit, but that would be the logical thing for them to do.
(31:11)	We will note that there's some complex environments, like Cincinnati, you know, where, when you start crossing state lines, you start creating a little bit more of a problem in terms of company licensure, your clinical licensures, and then whether or not you do Medicaid in those particular states. So we may want to re-think whether or not a CBA should cross a state boundary.
		Really, regarding the bid bonds and the performance guarantees, the suggestions you made this morning were actually much better than the things that we came up with as a company from that perspective. And I guess we weren't -- but we would be in favor of any of the barriers that keep the guys that we all worry about that aren't doing the accreditation and some of the other controls that have been put in place. So we would be in favor of that. 
(32:00)	It seems that the bid bond should be forfeited if the old program continues; that the bid bond should be forfeited if you don't accept the contract offer. And then from a performance perspective, that if companies are allowed to continue to have a capacity that is much larger than what they've historically performed, then their performance guarantee should be a little bit larger so that it matches the risk associated with them being allocated such a large percentage of volume.
(32:28)	From a performance management, rather than talk about how CMS might manage it, I wanted to just introduce one quick idea that I talked with Peter about last fall, which is somewhat coming from my -- I spent my first 25 years in kind of a business-to-business environment in the energy sector.
		And when we either rewarded contracts to people or we won contracts, if you're on the service side, not only did you get their business, but there also was an implied or an assumed effort by both sides to make it easier and cheaper to do business with each other. And I don't see anywhere in any of the regulations or any of the definitions of competitive bidding where it's actually going to be easier for the winners to do business, which would then lend itself to having lower cost structures going forward and allow us to bid even lower prices.
(33:15)	So now whether that's fewer audits or that's portals that allow us to maybe to have a head start on the IT initiatives that we hope HHS is making some progress on or different ways that documentation is collected, there's got to be some advantages that are offered to the winners that benefit both CMS, from an administrative perspective, as well as help us to lower our cost structure.
(33:39)	I'll close with a couple of comments. From our perspective, the issues that you've addressed earlier in the morning that touch upon the price that's set far outweigh product design, geographic design, from our perspective.
		The big gaping hole in this whole picture that you've highlighted is the fact that without transparency, CMS is allowed to pick a price with their capacity that they assign to winners. And so that part to me -- seems to me needs to be reconciled and repaired before any of the other changes to the program are done.
(34:16)	And then to kind of parrot some of the comments you've heard from the other panels, there are 25,000 DME providers that billed a claim into Medicare in 2009, and I just don't know how the system that we've been talking about today is applied.
		We've probably mentioned too much the unsophistication, but in addition to the unsophistication, several of these product categories have broad differences between the top three and four and the next thousand. For instance, if you combine (indiscernible) company and ours, we make up almost 50 percent of the market share, and so then you've got another couple of thousand. So I just don't know that these auction systems work when you have that type of range of providers.
(35:01)	And so I think that we, just like everyone else, we're anxious for CMS to figure out a way to help the country lower healthcare costs, but it's going to have to be in a way that's sustainable for all of us here today. And I appreciate the opportunity to address everyone.
(35:21)		MR. SHIRVINSKY: Good afternoon. My name's John Shirvinsky. I'm the Executive Director of the Pennsylvania Association of Medical Suppliers. We represent the DME industry in Pennsylvania, and we have our Pittsburgh MSA which incorporated the city of Pittsburgh, seven surrounding counties, bits and pieces of another seven counties, for a total of about 5700 square miles of the Round 1 MSA.
		When Round 2 hits, all of eastern Pennsylvania is going to be thrown into the mix, from the northeast in the Scranton/Wilkes-Barre area and a county immediately adjacent to the -- a very rural county immediately adjacent to Scranton/Wilkes_Barre that's going to be thrown in with New York City for God's sakes. 
(36:08)	You come down to the Allentown, Bethlehem, Easton area, and then down into the Philadelphia MSA, which is going to be a real monster, incorporating Philadelphia, the five bedroom counties in Pennsylvania around Philadelphia, all of southern Jersey, all of the populated part -- portion of Delaware -- northern Delaware, and the far eastern part of Maryland. So that's going to be a real bear.
(36:36)	I understand bidding. In a previous life, I worked for an industry that competed in the bidding process. 		So my friend, Brett Katzman, back there from Kennesaw State University, had written a paper on the early programs that CMS did, the demonstration projects, and one of his cautions in that study was that CMS needs to understand that you're not going to get the same type of efficiencies from a multi-unit auction that you do from the single unit auctions. And the industry that I worked in dealt with the single unit auctions, and it worked -- it worked.
(37:23)	I have a hard time believing that this will. I love the idea of competition. We are, in fact, a very competitive industry. But price competition does not exist in healthcare in the United States anywhere; not just for DME. Prices are set by CMS. Prices are set by Medicaid. Prices are set by insurance companies. 
		Individual healthcare setting prices is virtually unheard of. It happens, but for the most part, managed care providers are taking care of the pricing for us.
(38:09)	Economists have long referred to competition as the consumer's best friend. And in a perfect market -- one of our tasks with this panel is to talk about effective market. So if you want an effective market, yes, competition will yield optimal pricing. Competition will help to establish standards for product quality and service. 		And as a result of those types of things happening, the consumer wins. But consumer needs have been deemed virtually irrelevant in the way CMS has designed its program. I've literally spoken with hundreds of DME patients over the last few years, and every time I have a chance to speak to them I ask them one question. I say, "What's the most important thing to you when you select a DME provider?" and without variance, they say two things.
(39:13)	One, they say they want good quality both in terms of service and in terms of products that they need, and secondly, proximity. They want somebody who's located nearby, you know, because, again, if you rely on oxygen to breathe, if you rely on a wheelchair to get around for your daily tasks, if something goes wrong with either piece of equipment, you want to know that someone is nearby to take care of that problem. So the concept of the local provider makes a whole lot of sense.
(39:55)	Now these are -- again, they're perfectly logical consumer preferences. They're the kind of preferences that I use in selecting my dry-cleaner. You know, good service; you know, nearby. 
		So it's a lot more important. I mean, we serve the elderly. We served the disabled. We serve the infirmed. These preferences, proximity and quality, you know, they're so much more important for our customer base. Yet CMS -- the CMS bidding program obliterates both of these consumer preferences.
(40:35)	When you are talking about eliminating 80 to 90 percent of providers from the program -- and that's what the CMS program does, eliminates 80 to 90 percent of providers 
-- we have to assume that CMS had absolutely no qualms about eliminating these consumer preferences.
		And some of the stuff that I've read when Congress adopted the CMS mandate, one of the things that was talked -- one, the idea of competition, injecting price competition into the healthcare marketplace -- great idea.
(41:13)	And the other was that CMS had to start thinking of itself as a consumer. Well, CMS is not the consumer. The consumer is the consumer. CMS is the payor. And yeah, we need to disabuse ourselves -- if anyone is still thinking in those terms, we need to disabuse ourself of the notion that CMS is a consumer of these products; they're not.
		Now we also have to assume that CMS had no qualms in eliminating the consumer's --
			MR. MILAM: John, I've got to do this. You've got about one minute, and we're going to have to -- because we've got to get to this final panel.
			MR. SHIRVINSKY: All right. All right. Look, the CMS folks who may still be in the audience, you know, I really don't expect everybody in CMS to understand how our markets work. But when revenues are reduced as the revenues have been reduced here to the tune of 32 percent -- there's a 32 percent reduction in revenues against an industry that, on average, earns a five percent net profit, okay, that's a disconnect that somehow, somewhere along the line needs to be addressed.
(42:27)		Obviously the financial analysis that CMS did didn't take that into account. But when revenues are reduced by a third, expenses have to be reduced as well. And there are only so many places that a provider can go to reduce those expenses. 
		You can go to product quality. You can buy cheaper products. You can go to employment expenses, which means layoffs. And you can go to service. You can ration care.
(42:58)	So I'll stop there in the interest of time, Tom.
			MR. MILAM: I think, Peter, we really need to have your panel up here. So don't hesitate to engage any one of these fine people at the end of the session, but why don't we bring your panel up. Is that okay with everybody, I think?
		[APPLAUSE]
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